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ARGUMENT 
The issue of whether the trial court erred in not awarding attorneys' fees to 
Timberline Properties, James B. Farrell, and Farrell J. DeHart (hereinafter collectively 
"Timberline Properties") pursuant to the provisions of the Mechanics' Lien Act was 
preserved for appeal. Even if the issue was not preserved, however, Timberline 
Properties should be awarded their attorneys' fees on appeal if the Court finds in their 
favor with respect to All Clean's appeal. 
I. THE TRIAL COURT RULED ON WHETHER TIMBERLINE 
PROPERTIES COULD RECOVER THEIR ATTORNEYS' FEES. 
The issue of whether or not Timberline Properties was entitled to recover the 
attorneys' fees they incurred in successfully defending against All Clean's mechanics' 
lien claim was ruled upon by the trial court and consequently was preserved for appeal. 
In its ruling from the bench, the trial court stated: 
I do agree with [Timberline Properties]. I don't think this is a mechanic's lien 
case. You get into the question as to whether a repair constitutes or whatever, but 
I also think there are some technical requirements. As a result I'm not awarding 
any interest nor am I awarding any attorney's fees. 
[R. 295 (Trial Transcript at 88-89) (emphasis added)]. 
An issue is properly preserved for appeal when it is passed upon by the trial court. 
See Spears v. Warr, 2002 UT 24, \ 11, 44 P.3d 742 overruled on other grounds by 
Tangren Family Trust v. Tangren, 2008 UT 20,f 16, 182 P.3d 326 ("The [defendants] 
claim the issue was adequately preserved simply because the trial court ruled on it. We 
agree."); Arbogast v. River Crossings, LLC, 2008 UT App. 277, f 11, 191 P.3d 39 
1 
("Neither of the two policy considerations for the preservation requirement prevent our 
review where the trial court has actually ruled on the issue . . . . " ) ; see also Pratt v. 
Nelson, 2007 UT 41, Tf 24, 164 P.3d 366. 
In this case, the trial court declined to award Timberline Properties its attorneys' 
fees for successfully defending against All Clean's mechanics' lien claim. |"R. 295 (Trial 
Transcript at 88-89)]. In light of the trial court's ruling, a timely post-trial motion for 
attorneys' fees would have been a fruitless waste of time and resources. See 
Meadowbrook, LLC v. Flower, 959 P.2d 115, 119-20 (Utah 1998) ("a prevailing party 
that files a motion for attorney fees before signed entry of final judgment or order does 
not waive its claim to such fees"). Since the trial court ruled on the issue, the issue was 
preserved for appeal. 
II. TIMBERLINE PROPERTIES SHOULD BE AWARDED ITS 
ATTORNEYS' FEES INCURRED IN DEFENDING AGAINST ALL 
CLEAN'S APPEAL REGARDLESS OF ENTITLEMENT AT THE TRIAL 
COURT LEVEL. 
Pursuant to the Court's holding in Robertson ys Marine, Inc. v. 14 Solutions, Inc., 
2010 UT App. 9, 223 P.3d 1141, Timberline Properties should be awarded its attorneys' 
fees expended in defending against the issues raised in All Clean's appeal even if the 
Court declines to address or otherwise rejects Timberline Properties5 argument that it 
should be awarded its attorneys' fees incurred at the trial level. 
First, the only issue being raised on appeal by All Clean is the trial court's 
disposition of All Clean's mechanics' lien claim. All Clean was either entitled to a 
mechanics' lien or it was not. Thus, Timberline Properties would certainly be the 
2 
"successful party" on appeal if the Court finds in favor of Timberline Properties 
regardless of whether or not the trial court considered Timberline Properties the 
"successful party" at trial with respect to All Clean's mechanics' lien claim. 
Second, it would be inequitable to subject Timberline Properties, as the 
"successful party" on a claim for which the successful party is entitled to recover its 
attorneys' fees, to the burden of bearing its attorneys' fees on appeal. Accordingly, 
Timberline Properties should be awarded its attorneys' fees expended in defending 
against the issues raised in All Clean's appeal. 
CONCLUSION 
For the foregoing reasons, as well as the reasons set forth in their opening brief, 
Timberline Properties respectfully requests that the Court dismiss All Clean's appeal 
pursuant to the acceptance-of-the-benefits doctrine. In the alternative, Timberline 
Properties respectfully requests that the Court affirm the trial court's conclusion that All 
Clean was not entitled to a mechanics' lien and reverse the trial court's failure to award 
Timberline Properties its attorneys' fees incurred in defense of All Clean's mechanics' 
lien claim. Timberline Properties also respectfully requests an award of its attorneys' 
fees incurred on appeal. 
RESPECTFULLY SUBMITTED thistj^Hay of April, 2011. 
SMITH KNOWLES, P.C. 
^-Dana^t . Farmer 
Garrett A. Walker 
Attorneys for Defendants/Appellees/Cross-Appellants 
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